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HIGH COURT OF JUSTICE.
CHANCERY DIVISION.
(Before MR. JusTicE CHITTY.)
IN RE THE YURUARI COMPANY (LIMITED).
Resolutions having been passed by the above com-
any foritsvoluntary winding up and the appointment of
ir. Alfred Good as liquidator, an order was now
made continuing the volunbtary winding up under the
supervision of the Court and Mr. Good as liquidator.
Mr. Whitehorne, Q.C., and Mr. Scott Fox, Mr.
Latham, Q.C., and Mr. Bramwell Davis, Mr. Byrne,
Q.C., and Mr. Vernon, Mr. Farwell, Q.C., and
Mr. Mulligan, Mr. Maidlow, Mr. R. B. Morris, and
Mr. D. M. Kerley, were the counsel appearing.
IN RE THE CORPORATE TRUST (LIMITED).
Resolutions having been passed by the above com-
pany for its voluntary winding up, an order was now
made for the continuation of the voluntary winding
up under the supervision of the Court.

% Mr. Byrne, Q.C., and Mr. Bradford, Mr. G. H.
' Stutfield, and Mr. Waggett were the counsel
appearing.

(Before MR, JUSTICE NORTH.)
IN RE THE CRYSTAL REEF GOLD MINING COMPANY.

A petition to wind this company up, presented by
contributories, was dismissed with costs.

Mr. Beddall appeared for the petitioners ; Mr. C.
E. E. Jenkins appeared for other contributories ;
Mr. Cozens-Hardy, Q.C., and Mr. Warrington, for
the company, were not called upon.

THE LOAN AND FINANCE CORPORATION (LIMITED)
V. THE STUD FARM (LIMITED).

The CouRT appointed, on account of the emergency
of the case, a receiver of the horses and other
property of the Stud Farm (Limited),on the application
of debenture-holders, though the debentures were not
overdue. It appeared that the manager of the stud
had died suddenly under distressing circumstances,
and that, especially as some of the horses were in
training, it was necessary to immediately appoint
someone to act.

Mr. Eve and Mr. Martelli appeared in the matter.

(Before MR. JUS*rICE STIRLING.)

RE STEEL AND IRON COMPANY (LIMITED).

The usual winding-up order was made in the case
of the abovenamed company on the petition of a
creditor, but it was arranged that the order should
lie in the office for ten days with a view to a
possible settlement of the petitioner’s claim.

Mr. Eve appeared for the petitioner, and Mr,
Simonson for the company.

(Before MR, JUSTICE KEKEWICH.)
IN BRE STANDARD CONTRACT AND DEBENTURE
CORPORATION.

This was a creditor’s petition for the winding up of
the above-named company. The petition as presented
to the Court and served on the parties contained
blanks as to the: date of the incorporation of the
company, as to the amount of its capital, the number
of shares, and the nominal value of each share and
the sam paid up 'per share, and as to the objects for
which the company was established. On behalf of
the petitioner it was stated that the company was
registered in the Isle of Man although it was sub-
stantially a London company, and that, although
application had been made to the officials of the com-
pany at its London office, the information requisite
for filling up the blanks could not be obtained. It
was also stated that the reason why the company was
registered in the Isle of Man was that the stamp duty
payable there was less than in England, and that,
since the presentation of the petition, an order for
the winding up of the company had been made in the
Court in the Isle of Man.

Mr. Dunbham appeared for the petitioner ; Mr.
3 Beckett Terrell for a creditor, who supported ; Mr.
Warmington, Q.C., and Mr. Duke for the company ;
and Mr. George Henderson and Mr. Dorglas for other
parties.

MRr. JusTio® KEKEWICH said that this was a
Manx company and he was now told that since the
petition was presented in England proceedings had
been taken in the Isle of Man—i.c., in the domicile
of the company. Nobody snggested that the company
could not be properly wound up there. If there ware
a winding up here at all it would be made in such a
manner and form that the liquidation proceedings in the
High Court would be ancillary to those in the Court
of the domicile. Therefore, if the petition were now
got rid of, no injustice would be done,because no such
order as was asked for could be made withoat
modification, Whether, there were. other creditors
who were anxious to present a petition did not
appear, but, as a matter of fact, there was presented
to the Court a petition containing certain blanks.
His Lordship referred to the blanks as they occurred
in the petition, and observed that that was not the
way in which a petition ought to be presented to the
Court. Blanks in certain cases were inevitable, but
that a petition should be presented with such blanks
as were found here was an abuse of the practice of
the Court, and not being wholly unacquainted with
the way in which these things were done, the Court
might 1infer that the petition was presented in order
to snatch a position which would not have beep
available if there had been such a delay as was
necessary to put the petition in a proper form. To
entertain this petition would be to encourage loose
practice, and his Lordship, therefore, ordered that
the petition 'shonld be dismissed with costs—namely,
according to the ordinary practice, those of the
company and one other set of costs.

QUEEN’S BENCH DIVISION.
COURT FOR CROWN CASES RESERVED.
(Before Mr. JusTicE HAWERINS, Mgr. JUSTICE
‘Wirils, MR. JUSTICE LAWRANCE, MR. JUSTICE
WriGHT, and MR. JUSTICE COLLINS.)
THE QUEEN V. CLARKSON AND OTHERS.

This was the case of eight members of the Salvation
Army indicted for an unlawful assembly and also for
conspiring to violate the provision in the Eastbourne
Local Act prohibiting processions with music on Sun-
day, and tried before Mr. Justice Hawkins at the
November Sessions of the Central Criminal Court,

when a verdict of guilty was given only of anunlawful
assembly, the learned Judge, however, reserving a
case for the opinion of this Court. The case was
stated as follows :—

These nine defendants were tried before me at the
November Sessions of the!Central Criminal Court upon
an indictment which had been found by the grand
jury at the last Lewes Summer Assizes, and removed
py order of the Court of Queen’s Bench to the Central
Criminal Court for trial. The indictment contained
six counts, the first, second, and third charging the
defendants with conspiring to contravene the pro-
visions of the HEastbourne Improvement Act, 1885,
The remaining .three counts charged the defendants
with an unlawful assembly. On eachicount, except
the fourth, the defendants were acquitted. On the
fourth the jury found each of the defendants guilty.
I reserved the following case for the opinion of the
Court for Crown Cases Reserved ;—By s. 169 of the
Eastbourne Improvements Act, 1885, it is in sub-
stance enacted that ‘° No procession ’’ (except of her
Majesty’s naval, military, and Volunteer forces)
‘¢ shall take place in the borough of Eastbourne on a
Sunday accompanied by instrumental music.’” The
defendants were charged in the fourth count of the
indictment (upon which alone the question for the
Court is reserved) for that they ‘ On the day afore-
said, being Sunday, in the borough aforesaid unlaw-
fully did assemble and gather together armed and
provided with drums, cernets, and horns, and other
musical instruments, to disturb the peace of our said
Lady the Queen, and, being so assembled and gathered
together armed and provided with musical instruments
as aforesaid, did then and there unlawfully make a
great noise, tumults, and disturbance, and did then
and there - continue making such noise, tumults, and
disturbance for the space of an hour or more then
next following,to the great disturbance and terror of
liege subjects of our said Lady the Queen, residing
and being, and of all other the liege subjects of our
said Lady the Queen then,passing and repassing along
the Queen’s common highways there, in contempt of
our said Lady the Queen and the laws, to the evil
example of all others in the like case offending, and
against the peace of our said Lady the Queen, her
Crown, and dignity.”” Mr. Willis, Q.C., for the de-
fendants, after the defendants had pleaded *“ Not
guilty,’” asked me to quash the conviction upon the
ground that it did not describe any offence amounting
to an unlawful assembly, his chief objection: being
that the alleged acts of the defendants were not
stated to have been ‘ riotously or tumultuously ’’
done, citing 2 Chitty, C.L., 488, Hawk, P.C.,
Book C., 65. I declined, however, to stop the case
then, but reserved to myself liberty to submit the
validity of the count to this Court in case of neces-
sity. 1 ask the Court, therefore, to pronounce its
opinion whether the count is good or bad, confining
the question merely to the points argued by Mr.
‘Willis. [n support of the indictment the following
evidence was given. I can best send a copy of my
notes, for I have no other minute of it, but it either
party desires to use a shorthand note of the evidence,
and the Court thinks fit to receive it, it may be made
part of the case. The- case then stated the learned
Judge’s notes of evidence. John Fraser, Chief Con-
stable of Hastbourne since Aprit 6 in last year, gave
evidence as to what took place on Sunday, July 19
(evidence of what had previously occurred being
rejected),—Thereis a piece of waste ground in Latimer-
road. On July 19,shortly after 10 a.m., I went there.
I:saw the local contingent of the Salvation Army,
consisting of 25 persons holding a service. Large
number of persons were there ; number grew till 1,200
to 1,500 assembled . at last they made a shouting, a
disturbing, noise hostile towards the Salvation Army.
Hymns, parodies on Salvation Army’s, were sung by
portion of crowd. No physical interference. I spoke
to person conducting the service. None of the de-
fendants were there. I saw defendants arrive in
Latimer-road ; they were strangers to me. I saw
some were carrying musical instruments, drum and
brass instruments. I had there 30 men of police force
and three mounted men ; they were at an end of street
leading into Latimer-road. The waste land was pri-
vate property, but open to the road. Defendants were
dressed in uniform. The defendants joined the re-
mainder, and the service was continued. Defendants
then moved off together in an easterly direction ;
went down a side street leading to Seaside. Then I
met them, marching three or four deep. Shortly after
I heard beat of a drum, one or two beats, not to
make a loud noise. I heard a note or two on brass
instruments. I turned back and stopped them by
standing in front. Defendant Clarkson appeared to
take the leading part. I said they would not be
allowed to play. They proceeded along towards
eitadel, not attempting to play then. We went in
ngg_cessiou in front., I directly afterwards heard

- of music.

shouting in the rear. I turned round and saw crowd
had closed in on the Salvation band. Crowd was
threatening. I saw sticks raised in the air close to
defendants ; the sticks were raised by the members
of the crowd, by nobody else. I believe the Salva-
tion Army were then marching peaceably along with
the mounted police. We cleared the crowd from the
band. Then I saw the instruments go to the lips of the
band ; they made no sound. I told Clarkson I would
not allow them to play. He said ‘* We (or I) have
played.”” I then passed three or four of my men
through their ranks and endeavoured to disperse them.
The crowd appeared threatening, and I thought it
better they should go along, and put the police on
their flanks as a formal escort. In that manner we
proceeded as far as Pevensey or Langley road in
direction of citadel, which 1s in Langley-road. All
this time there was a large crowd. I apprehended a
breach of the peace. Approaching citadel, outside it
was a larger erowd through which defendants had to
pass to reach the citadel. As we dpproached the
police were on each side of defendants. At corner
of Langley and Pevensey road I saw defendants place
instruments to their lips again, but they made no
sound. I heard a noise on drum, but not from defend-
ants. The crowd rushed on defendants, and I thought
it was not safe for defendants to go through the
crowd. I saw the mayor there. I had conversation
with him, and then put police round the band and told
them I intended to take them to the Town-hall. They
were in custody. I went to Town-hall with band,
followed by the crowd. Ten or 15 minutes after came
out again ; crowd had dispersed except 30 persons.
Mayor offered to liberate on condition they would not
play. They declined to give undertaking ; they left
instruments in my charge. I heard some of the crowd
insulting the Salvation Army. I heard portion of
crowd singing parodies on Salvation hymns. Nothing
in the 25 persons to cause alarm to anybody. They
were holding their ordinary service. Crowd had sticks.
They did not play that I knew. My memory does not
enable me {o say more. The crowd increased.
The band went away alone down side street. Clarkson
I think had no instrument. I had never seen either
of them before. Nothing in their conduct to terrify
or alarm anybody. I do not believe the defendants in-
tended to assault or do mischief to a living soul.
Neither of them had a stick. My men were close to
them. I anticipated the crowd would assault them.
I do not believe defendants would have assaulted any-
one. No charge was made against any of the crowd.
I thought it likely the crowd would waylay the army.
I did wot attempt to disperse the crowd. If I had
dispersed them there would have been a disturbance.
Cross-examined.~We had not sufficient men to protect
the army. Victorine Whittey, a lodging housekeeper,
Royal Parade, stated there was a procession of Salva=-
tion Army on Sunday, the 19th, "Frederick William
Bathurst, a wine merchant, stated that he was, on the
19th of July in Seaside and saw defendants
marching. I saw defendants do nothing at first. I
saw pushing of crowd. The mounted police went to
rear, 1 heard two beats on & drum. On turning round
I noticed police surrounding defendants. They pro-
ceeded to junmction of Langley and Pevensey roads.
Mass of people at citadel. I was afraid there would
be trouble. Previous disturbances. Nothing there
that led me to suppose there would be disturbances.
Harry Caldey, a grocer’s assistant, stated that on
Sunday, the 19th of July, he saw band ; saw attempt
to play in- Tower-street, near Seaside. Chief con-
stable spoke to leader of band. Good deal of excite-
ment by shouting and holloaing of crowd. Second
attempt near Ordnance-yard. — Instruments up to
mouths. When crowd pushed I saw band strike with
instruments and fists. Several blows by bandsmen.
Saw mounted police. I was one of crowd. I appre-
hended breach of the peace. Cross-examined.—1I had a
companion, Wood, with me. I had a messagefrom Town
Clerk. I cannot pick out one who used his fist. I
saw sticks in air. They were not then playing.
Several of them struck before being struck. Men 1in
uniform. Frank Wood, a grocer’s assistant, saw army
marching along Seaside-road. When band began to
play crowd hustled. The band struck out at crowd.
I could not identify one who struck. I only saw push~
ing. I did not actually see .a blow. I saw several
struck. I know men were before mayor. I was not
there. This closed the case for the prosecution. Mr.
Willis then submitted that there was no case. With
great hesitation I thought it better to leave the case
to.the jury, and I did so, directing them, so far as re-
garded the fourth count, in substance, that in order to
constitute an unlawful assembly it was essential that
a breach of the peace should be involved, or that the
public peace should be endangered, as the probable
result of such assembly carrying out or proceeding to
carry out its object. I read to them Hawk. P.C.,
book 1, c. 65, 5. 9, as a definition of the law upon
the subject. I also read to them in further illustra-
tion of the law the definition of the Criminal Code
Commission in the draft code prepared in 1879, part
iv., to this effect :—*¢* An unlawful assembly is an
assembly of three or more persons, who, with intent
to carry out any common purpose assemble in such a
manner, or so conduct themselves when assembled, as
to cause persons in the neighbourhood of suchassembly
to fear on reasonable grounds that the persons so
assembled will disturb the peace tumulfuously, or will
by such assembly needlessly and without any reason-
able occasion provoke other persons to disturb the
peace tumultuously.’’ I ought to point out that in Sir
James Stephens’s ‘¢ History of the Criminal Law,”’
vol. 2, p. 385 (note 1), he expressly states that
in using those words the Commissioners were de-

claring that which has not as yet been speci-
fically decided in any particular case. ‘¢ Beatty
v. Gillbanks,”” 9 @Q.B.D., 308, was also cited.

The jury found a verdict of guilty upon the fourth
count. If the fourth count is bad in law, or if
there was misdirection on my part, or if I ought to
have withdrawn the case from the jury, the conviction
ought to be quashed. Otherwise the defendants are
to appear before me on a future day for sentence.
H. HAWKINS.

Mr. WiLLis, Q.C. (with Mr. Colam), argued the
case for the defendants. He read the count on which
they had been convicted, laying stress on the words
alleging that they were ‘¢ armed ’’ with instruments
And he urged that it was bad because it did
notcontainthe word ‘* tumultuously ’’—thatis, alleging
that they assembled ‘ tumultuously.”” [M=R. JUSTICE
WILLS pointed outthat the important wordsseemed to be
‘¢ to disturb the peace.’’] But still it ought to have
been alleged to be ‘¢ tumultuous.’’ There was no
indictment for such offence without that word. (He cited
‘“ The Queen v. Vincent >’ (9 Uarrington and Payne Re-
ports) as an instane. The offence charged was only an
unlawful assembly which did not necessarily involve
a disturbance of the peace. It was otherwise where
the object was to commit a crime, as to pull down a
house, in which the mere assembly without an actual
breach of the peace would constitute an offence.
[Mr. JusTICE HAWKINS.—Here it is stated that the
assembly was with intent to disturb the peace.] That

1is not sufficient to describe the offence with which

the defendants are charged, and that requires the word
¢ tumultuous.’’ [MR. JUSTICE WRIGHT.—There are
precedents of indictments for riotous and unlawful
assemblies without that word.] In cases of riotous
assemblies where the riot is the offence what con-
stitutes by the law of England an ‘¢ unlawful
assembly ’? An unlawful assembly at common law is
an assembly of three or more persons with intent to
break the peace, or under such circumstances as to
create an apprehension that a breach of the peace is
intended. [MR.JUSTICE HAWEKINS.—Thenyou admibt
that such an assembly with such an intent is an
offence ?] If force be intended. He cited Haw-
kin’s Pleas of the Crown (edition by Curwood), sec-
tion 9, p. 516 :—

‘“ An unlawful assembly according to the common
definition is a disturbance of the peace by persons
assembling together with intention to do a thing
which if executed would make them rioters, though
not actually executing it. . But this seems
much too narrow a definition ; for any meeting what-
ever of great numbers of people with such circum-
stances of terror as cannot but endanger the public
peace and raise fears among the subjects of the realm
seems properly to be deemed an unlawful assembly.’’
That seemed the largest definition which had been
adopted as law. There was a larger definition some-
times given by those who desired to amend the law
(reading a passage from Stephen on the Criminal
Law), but all the definitions appeared to agree in
this—that there must be something in the nature of the
assembly to create apprehensions as to a breach of the
peace. [MR. JUSTICE WILLS.—In terrorem populs ?]
Yes. But there was a passage in Mr. Justice Stephen’s
book which certainly went beyond the other defini-
ticns, where he made it an element in the offence
that the assembly was such as to be likely to provoke
others to break the peace. That was certainly an
extension of the law. [Mr. JusticE COLLINS
said it had been so held.] It has. And the law is
rightly laid down in 2 = Chitty on the Criminal
Law, p. 488, where the word ‘“ tumultuous >’ was
used. 'There the offence of unlawful assembly was
thus defined :—

¢ The intention with which the parties assemble or
act must be unlawful. % There must be
either an actual violence or an offer to commit it, and
the mere going about in a tumultucus way will only
constitute an unlawful assembly. The distinction
between a riot, rout, and unlawful assembly seems to
be that the first is a tumultuous meeting of persons
who are guilty of actual violence ; the second where
they endeavour to commit an act which would make
them rioters ; and the last where they meet with an
intention to make a riot.”’

[Mr. JusTICE WILLS pointed out
dictment seemed to show that
tumultuous assembly, though the
was pot used.] The word ‘¢ tumulfuous ’> must
be used. No person has ever yet been con-
victed of taking part in an unlawful assembly with-
out its being alleged that it was ‘¢ tumultuous.’’
[MR. JUSTICE WRIGHT pointed out several such cases
in the first volume of the New State Trials.]
These are mere abstracts of the indictments which
might have contained the word ‘¢ tumultuous.’’
MRr. JUSTICE WRIGHT observed that the abstracts
were very carefully made by a learned gentleman,
now one of the Masters of the Court.] But I have
already found four mistakes in the volumes I have
obtained, and a point so important cannot be esta-
blished by mere abstracts of indictments. He then
cited ‘¢ Beatty v. Gillbanks ’’ (9 Q.B.D., 308),a Salva-
tion Army case arising at Weston-super-Mare, in
which the word ‘¢ tumultuous ’> was used. There
Mr. Justice Field in his judgment said the charge
was ‘¢ tumultuously and unlawfully >’ assembling,
and that charge must be sustained, and it must be
shown that the assembly was tumultuous, whereas the
assembly, whose object, he said, was religious and law-
ful, had not been ‘‘ tumultuous,’” nor had they *¢ dis-
turbed the peace,”” and he went on to show that the
only disturbance of the peace had been on the part of
those who opposed them. In all cases of unlawful

that the in-
there was a
particular word

assembly, he said, there were circumstances of terror

in the assembly itself, either in their object or the
mode in which it was carried out. Here, on the con-
trary, there was an unlawful organization to prevent
these defendants from lawfully assembling together,
and the finding of the justices came to this—that doing
a lawful act was unlawful if it led others to do un-
lawful acts. It was impossible, he said, to uphold
such an order, and in that judgment Mr. Justice Cave
concurred, Now, such being the law on the subject,
what were the facts in the present case? It appeared
on the evidence that 20 or 30 persons came together
on a piece of waste land, private property, at the end
of the town, some of them with musical instruments
in their hands, and some hundreds of people tumul-
tuously assembled around them. [MR. JUSTICE
CoLLINSs.—There would be nothing, you say,
unlawful in the mere assembling there ?] Certainly
not. [MR. JustTicE HAwKINS.—There was no evi-
dence of an intention to play music in the service or
procession ?] None ; and, on the contrary, the bands-
men went in one direction, and those who held the
service in another. There was, however, a crowd of
people round them with sticks in their hands, and
those sticks were seen to be raised and to come
down, [MRr. JusTicE HAWEKINS,—The evidence was
that the Salvationists were ‘¢ walking quietly along.’’]

Yes ; and there was no evidence of a single blow being
struck by them. Then thenine bandsmen were taken into
custody. [MR. JusTicE HAWEKINS,—Apparently be-
cause they could not prevent the crowd from
assembling around them ?] Just so. Such was the
effect of the evidence before the magistrates., Though,
no doubt, it was attempted to show at the trial that
some of the bandsmen, when jostled by the crowd,
struck with their instruments, that upon cross=-
examination was not made out. The jury acquitted
the defendants of conspiracy and only found them
guilty of an unlawful assembly. [MR. JUSTICE
CoLLINS.—Suppose the bandsmen had resisted those
who jostled them ?] Just so; there would have been
no offence according to ‘¢ Beatty v. Gillbanks.’’ [MR.
JUSTICE HAWKINS.—Where the facts were stronger
than in the present case.] Certainly. (Their Lord-
ships conferred.) [MR. JUSTICE HAWEKINS said his
brethren rather doubted whether, assuming the learned
counsel to have correctly stated the facts, he was
right in leaving the case to the jury at all.] Upon
the evidence the nine bandsmen were guilty of no
offence. [MR. JusTiCE WILLS.—I cannot see any
trace of an assembly for the purpose of breaking the
peace.] There is no evidence of such a purpose, and
even assuming the count to be good, it can only be so
by reason of such a purpose. [MR. JUSTICE WILLS.
—So it seems to me, certainly.] There was no
evidence, therefore, on which the case could properly
be left to the jury. [MR. JUSTICE HAWKINS.—
Even assuming the count to be good in law ?] Yes.
[MR. JUSTICE COLLINS.—Supposing ‘¢ Beatty v.
Gillbanks *’ to be wrong, would there be any
case ] No, certainly not, the bandsmen being merely
walking along the seaside, not playing ; merely
walking along. [MR. JUSTICE HAWKINS.—The case
was simply this—25 or 30 persons of the army, and
some hundreds of people around them and the mem-
bers of the army,merely going along peaceably towards
their ‘¢ citadel,”” where they had a right to go.]
Just so ; that was the' whole case ; and the bands-
men did not play. [MR. JUSTICE COLLINS.—And
there was no evidence of any conduct on their part
calculated to provoke or incite the crowd against
them ?] Certainly not. [MRr. JusTick COLLINS.—
Then we have. only %o consider that state of facts—a
small number of persons going quietly along ?] Justso.

Mr. DANCKWERTS (with Mr. William Graham and
Mr. Gill) appeared for the prosecution ‘in support of
the verdiet of ‘¢ guilty ’’ on the count for unlawful
assembly. He desired, he said, to add something from
the shorthand-writer’s notes of the evidence. [MR.
JUSTICE HAWKINS said he had taken down, he was
certain, everything that was material.] He did not,
he said, quite agree with Mr. Willis even as to the
effect of the evidence as stated. (He went into it, as
it is stated above.) The case, he said, was that these
people came down in uniform, and members of an
organized body, surrounded by a hostile crowd, and
nevertheless they started in formation. [Mr. WiLLis.
—Nine of them.| With their instruments, which they
attempted to use. [MR. JUSTICE HAWKINS.—Hardly
so—as a band ; the evidence was merely that a bands-
man struck a drum once or twice ; there was no real
attempt on the part of the band—as a band—to play.|
The chief constable heard a drum, and told them not
to play. [MR. JUSTICE HAWKINS.—And they appeared
to have .obeyed him. MR. JUSTICE COLLINS.—And
even if :they had played, was there evidence
that they had reason to believe their playing would
have provoked the crowd to violence ?P] Yes ; there
was such evidence. [Mr. WILLIS.—‘‘ Not a drum
was heard, not a funeral note.’’] There was evi-
dence that the bandsmen struck out, [MR. JUsTIOE
CoLrLINg.—After they were hustled by the crowd.]
Which was after they had attempted to play. The
crowd objected to their playing in the streets. [M=g.
JUsTICE HAWKINS.—There was no evidence of that ;
on the contrary, the evidence showed that the crowd
were there to make a disturbance.] The crowd was
hostile, and on account.of the playing contrary to
the local law, [MRr. JUSTICE CoOLLINS.—But the
crowd could not be made hostile by the playing until
there was a playing ; and the evidence is only that
the bandsmen ‘¢ pat their instraments to their moaths,
but there was no sound.”’] There were attempts by
the band to play, and that was unlawiul. Then it was
the crowd 1?ressed upon them, and then the bandsmen
struck out—that is, the crowd were provoked by
attempts to break the law, and then the bandsmen
assaulted them. There was, therefore, a -case -on
which the jury might have found the defendants guilty
of unlawful assembly. There was evidence on which
the jury might find that the defendants intended to
play—that .is, to break the law ; and that brought
the case within the authorities as to unlawful
assemblies. He did not dissent from ‘¢ Beatty v.
Gillbanks’’ in the view he took of it. The defendants,
according to the evidence, came together with intent
to violate the law and break the peace. [Mg.
JUSTICE WILLS said he saw no evidence of such an
intent ; on the contrary,, whenever the police
interfered they were obeyed.] But the attempts were
always repeated ; and these attempts to break the
peace distinguished the present case from that relied
upon. [MR. JUSTICE WILLS.—The jury negatived the
charge of combining to break the law.] No doubt
that must be taken to be so, and the jury may
have thought there was no agreement between the
defendants to break the law, and yet may have
thought that, unconsciously, they had combined to
break the peace. [MR. JUSTICE CoLLINS,—There
is no evidence that the defendants, until they
had played, knew that it would excite the crowd ;
they found it out only when they tried to play.
They only made one attempt, and then ceased.]
They put the instruments to their mouths. [MRr.
JUSTICE HAWKINS.—But no sound was heard. ; and
do you say that that was going in procession “ accom-
panied by music ?’’] There was the attempt to play,
and that was calculated to excite and provoke the
crowd. [MR. JusTicE WILLS.—The evidence to my
mind was so shadowy of any such intent that I cannot
eonceive how any reasonable men could find it.]
It is submitted that there was evidence of it. [MR.
JUSTICE WILLS.—No doubt deliberate attempts to
excite and provoke a crowd might under certain cir-
cumstances be deemed unlawful, but here the supposed
attempts were so slight that I cannot conceive it
seriously capable of being contended.] A highly
trained mind may so consider, certainly. [MR. JUSTICE
WiLLS.—But the question is whether these defendants
are not entitled to the protection of the ¢* highly trained
mind.”’] Not if the ‘¢ highly trained mind ’’ should
come to conclusions different from those of common
minds, and here attempts were made to play, which
were likely to, and did, provoke the crowd. [Mr.
JUSTICE WILLS.—When the police interposed they
at once stopped.] The attempts were made, and
distinguish the case from that of ‘¢ Beatty v. Gill-
banks,’’ which, indeed, in Ireland, has been disap-
proved of. [MR. JUSTICE WILLS.—I doubt whether
Mr. Willis requires the authority of that case.] The
facts did not come before the jury in the dry form
in which they appear on the Judge’s notes. [MR.
JUSTICE WILLS.—We must take the facts as they
appear upon the Judge’s notes.]

Their LorRDSHIPS conferred, and then
give judgment that the conviction coul
ported.

MRr. JUSTICE HAWKINS, in giving judgment, said,—
We are unanimously.of opinion that the conviction must
be quashed without discussing the question whether
the count is good or bad or what is the law as to
unlawful assemblies, confining ourselves simply to
the evidence and the question raised on the
evidence. We have come to the conclusion that there
was not any evidence on which a reasonable jury
could have acted in finding these defendants guilty
of an unlawful assembly ; and we have come to that
conclusion on considering the whole of the evidence
before the jury. The first thing to be observed is that
the defendants, the members of the Salvation Army,
were strangers to Hastbourne. They came there un-
doubtedly with their musical instruments, which they
used in their band for the Salvation Army. They
found on this Sunday assembled on a piece of waste
ground, which they had either taken or were per-
mitted to use for the purpose, 25 members of the army
assembled. It does not appear—on the contrary, it
was carefully excluded from the evidence—that these
nine defendants had the smallest knowledge when
they came down to Hastbourne of what had occurred
there on other occasions. They were strangers to the
piace. They merely joined the contingent of the army
on that piece of waste ground. No one has suggested
that on that occasion anything was said or done by
the army or the band which in the least degree
could hayve tended to provoke any human being to
suppose that they intended a breach of the peace.
They conducted themselves as quietly as men could

roceeded to
not be sup-

might have done. They merely proposed to go from
that place to a place called their ‘¢ citadel,* to
which they had a right to go, and where, also, they
would have been entitled to play their band as long as
they thought fit ; and in going to the citadel the
matters in question occurred. Now, what was the
conduct of the band ? As to any intention to go in

. procession through the streets, it was negatived by

that which took place. The members of the band
left and went by a bye-street on to the beach, and
the ‘¢ contingent »’ of 25 members of the army did
not accompany them or go in procession with
them, but went along by another road, and there
is nothing to indicate an intention to form a
procession  of the ‘¢ contingent accompanied
by a band playing music. A large crowd of 800
or 1,000 persons had assembled at Latimer-road,
with what object it is not difficult to discover. With
what view could they have assembled around this
peaceable body of persons—about 34 altogether—who
were there assembled—nine bandsmen and 2b of the
‘“ army ’’ engaged in prayer ? What the crowd meant

there is little difficulty in ascertaining, for their acts

do ; they did not even play their instruments, as they |

showed what they meant. They were assembled
there for the purpose of jeering and annoying the
members of the Salvation Army ; they sang parodies
of their hymns, and when the members of the army
and band attempted to go on the crowd followed them
until there were 1,500 persons. assembled, not one of
whom during the whole time ever raised hand or voice
to prevent the brutal outrages perpetrated on the
bandsmen while they were proceeding peaceably and
lawfully along the streets. They had a perfect right
to walk over the streets carrying their instruments ;
there was nothing to prohibit them from so doing ;
the bye-law only prohibited them from playing their
instruments in a procession. The chief constable
had only 30 or 40 men, and could not be blamed for
not coming into direct contact with the mob. The
band had had no notice not to play on the occasion,
and were ignorant when they started that their merely
going along the streets could excite the crowd. It is
true that one or two just struck their drums, but when
told by the police not to play they remained perfectly
quiet ; there was not one aggressive act done nor
word uttered by any of the band towards the crowd
assembled around them. There was no attempt by the
band to play as a band ; there were only one or two
isolated abttempts and they at once yielded to the
authority of the police, and when told not to play
they desisted. It would be impossible to conceive of
a more peaceable body of men. Then these men,
quietly walking along with their instruments, were
attacked by the crowd without the least provocation
or excuse. There is evidence that the crowd used
their sticks against them, and if one or two of the
bandsmen then resisted their acts were not of a
character to make this an * unlawful assembly.’’
There was no organized breach of the peace by them
which could reasonably provoke hosbility against
them. Then they are indicted in this count for an un-
lawful assembly in disturbance of the peace. Bub
what is the evidence of it ? We find none. We do
not say that it was essential that there should have
been an original intention to disturb the peace, and if
in the course of their progress the bandsmen, the
defendants, had formed such an intention and had done
anything by which a breach of the peace was com-
mitted, or which might have led to it, we are far
from saying that this might not have formed the
subject of an indictment. But there was no evidence
that either in the inception of the assembly or during
its progress anything of this nature was in their
minds, or that they did anything which ought to have
led any one to suppose that they were likely to-do
anything unlawful or likely to lead to a breach of
the peace. I think, therefore, that, under these cir-
cumstances—and I express the opinion of my brethren
—the count on which the defendants were found guilty
was not supported by the evidence. I left it to the
jury with great hesitation, and felt that I was almost
wrong in doing so ; but, as I had to leave the count
on a comspiracy to the jury, I thought it might be
well to leave this count also, intending to reserve
the case for this Court, which has decided, as

anticipated, that there was no evidence to sustain the
count. The conviction, therefore, will be set aside.

(Before MR, JUSTICE HAWEKINS and MR. JUSTICE
WILLs.)
WILLETTS V. WATT AND CO.

This was an appeal from the County Court of
Stafford, holden at West Bromwich, and raised a ques=
tion as to what was the meaning of the word ¢ way ’’
in the first section of the Employers’ Liability Act.
It appeaved that the defendants had large works, and
that there was a yard in them 50 yards by 50ft. The
surface of the yard was covered more or less with
machinery and tanks, which were not always lying
in the same place. In the yard there was a well which
had not been uncovered for seven years, but on the
day of the accident, some water being required for
testing an iron cylinder, it was uncovered and left
so. Half an hour later the plaintiff, while going
across the yard between the bits of machinery, for the
purpose of seeing whether more steam was wanted,
fell into the well, which was in his direct line of
way, and injured his arm and head. For these injuries
he brought this action, and in the particulars; claimed
damages by reason of a defect in the ‘“ ways. > The
jury awarded him £150. :

Against this judgment Mr. Huco YoUNG, for the
defendants, appealed, and:argued:that no:defect in the
way had been shown. ¢ Way ’’ meant a passage

marked out in a particular direction, and there was’

no special or usualpassage acrossthis yard—* M’Griffin
v. Palmer’s Shipbuilding Company ’’ (10 Q. B. D., 1),
¢ M’Shaen v. Baxter ’ (Zhe Times Law Reports,
Nov. 12, 1890).

Mr. DISTURNAL, for the plaintiff, argued that if
the word ‘“ way ’’ meant any defined way, then the
passage traversed by the plaintiff was defined by the
machinery and other obstacles he had to pass. But the
word did not mean a defined way.

MR. JUSTICE HAWKINS,ingiving judgment yesterday,
said,—Judgment ought to be enterec% for the defendants
on the ground that it is not a way within the section.I
think, if it can be considered a way within the sec-
tion, it was, under the circumstances, defective. The
question is—is it a ‘‘ way connected with and used in
the business of the employer ’’ ? I take Mr. Justice
Field’s definition. in ** M’Griffin v. Palmer’s Ship-
building Company.’”” The learned Judge, after stating
the facts, continued :—In my opinion the question is,
was it a way which was habitually used or pointed
out or intended to be used as a way from one part of
the works to another ? ‘¢ Way ’’ does not mean every
piece of ground that may be used for passage.

~ Mg. JusTICE WILLS.—The word ‘‘ way ’’ does not
stand alone in the Act ; it is coupled with the words
‘“ connected with and used in the business of the
employer.’’ This shows the word ‘‘way ’> means a line
of passage more or less habitually used. Under some
circumstances, no doubt, a way, even though used for
the first time, may come within the description in
the Act. If the plaintiff’s contention is correct,
every line from one part of the works to another
where the workmen passed would be a way. There
was no evidence that this line of passage was habitu-
ally used as a way. The fact that obstacles were
placed there temporarily does not define the passage
as a way.

(Before MRr. JUSTICE DAY and a Special Jury.)
MOTION V. MICHAUD.

This was an action for wrongful dismissal, and
illustrated the distinetion between a contract of
service and one cof agency as regards the necessity for
notice in order to determine the contract in the
absence of any express provision on the matter.

Mr. W. S. Robson was for the plaintiff ; Mr.
Lockwood, Q.C., and Mr. L. E. Pyke for the
defendants.

It appeared upon the facts (which were practically
not in dispute) that the plaintiff was engaged in the
wine trade in London, and the defendants were wine
and spirit merchants at Cognac, in France. In June,
1890, the defendants, being desirous of pushing the
sale of their brandies in the English market, entered
into an agreement with the plaintiff that they should
make consignments to him with a view to his securing
orders for them, they paying him a commission of 22
per cent. upon sales, he paying all office expenses,
&c., and bearing half the loss from bad debts, and
the defendants paying for the annual £10 10s. licence.
The plaintiff stated that, acting under the agree-
ment, he devoted much time and labour and incurred
considerable expense in endeavouring to place upon
the market the defendants’ brandies. Much pre-
liminary trouble and expense was necessary, he
stated, before returns in the shape of orders could be
looked for. He complained that when he had paved
the way for receiving orders, but before they had
actually come in except to a limited extent, the
detendants in March, 1891, wrongfully terminated the
agreement by refusing to pay commission in future at
the agreed rate, and dismissed him without notice from
their employment, for which he now claimed damages.
The defendantsdenied that there was any employment
by them of the plaintiff, allegingthat he merely acted
a8 commission agent in the business, and that such a
relation might be terminated at any time without
notice on either side, and they counter-claimed
£135 6s. 8d. as the price of brandy sold by the plain-
tiff, and also the return of the unsold portion of their
consignments.

At the conclusion of the plaintiff’s case, Mr. LoCE~
woop, Q.C., submitted that there should be a non-
suit, on the ground that there was no evidence of em-
ployment, and, therefore, no need of notice.

Mr. RoBsoN submitted that it was a question forthe
jury whether the plaintiff was not in the employment
of the defendants. It could never have been contem-
plated by the parties that after all his initial expendi-
ture the plaintiff might be dismissed at once.

MR.JUSTICE DAY, in giving judgment, said that there
was no evidence of anything in the nature of service or
ofa contract onlydeterminable by notice. The plaintiff
was an independent merchant who sold wines for his
own profit, and alsosold champagne and beer for other
people upon commission, and he undertook to see what
he could do in the way of selling the defendauts’
brandies upon similar terms. He was in no sense
their servant, and was not bound to devote any time
or energy to the business on their behalf. No action
in the nature of wrongful dismissal was maintainable
in respect of such a relation. His judgment must
therefore be for the defendants apon the claim, and
also upon the counter-claim, the amount to be agreed
between the parties.

(Before MR. JUSTICE MATHEW and a Special
Jury.)
GROOM AND ANOTEER V. GREAT WESTERN
RAILWAY COMPANY.

In this action the plaintiffs claimed £1,164 damages
for injuries by:. fire caused by one of the defendant
company’s locomotives.

Mr. Murphy, Q.C., Mr. Wightman Wood, and Mr.
Harvey Murphy were for the plaintiffs ; the Attorney-
General, Q.C., Mr. Asquith, Q.C., and Mr. Knox were
for the defendants.

Mr. WIGHTMAN WoOD, in opening the case,said the
plaintiff was a farmer of 1,000 acres in Shropshire. His
farm lay on both sides of the Shrewsbury and Hereford
Railway. On October 3 his stack yard was fired by a
spark from an express engine, there being a strong
wind blowing. The question was whether the fire was
caused by a spark from an engine passing on the rail-
way. ’

’lyhe ATTORNEY-GENERAL, for the defendants, said
he would admit it was caused by a spark from one of
their engines.

Mr. WIGHETMAN WooD, conbinuing, said,—Then the
question was whether the fire was caused through a want
of reasonable care in the construction of the engine.
If a company for public purposesran a machine which
did damage, they must take every known precaution
topreventdanger from ensuing. Theplaintiffs said the de-
fendants did not, in the construction of their engines,
take everymeans to prevent the issuing of sparksfromthe
engine. The defendants had pleaded contributory
negligence in placing the stack 30 yards from the

line of rails. The plaintiffs would contend that was
nob a good plea in law, The railway company coald
not prevent the plaintiff from using his land in the
way he did. If the defendants’ contention was right
it would be very far-reaching, and prevent others all
over the country from placing farm produce near a
railway, without giving those persons any compensa-
tion for this curtailment of their rights. Interroga-
tories were administered and defendants answered
that their engines were not fitted with spark arresters,
but said there were special contrivances—(1) a brick
arch ; (2) the smoke deflector plate ; (3) tubes of
small diameter. The plaintiffs would call evidence
to prove that none of them were fitted for the purpose
of preventing the emission of sparks. They were
there for other reasons. They were there to create
better blast. Not one of them was a special contriv-
ance for the purpose alluded to. The plaintiffs would
prove that other companies did use a spark arrester,
which was a wire netting placed in the funnel and
sometimes in the smoke-box. No doubt the brick arch
and narrow tubes created better combustion, still they
created greater velocity and scour through the tubes,
and therefore an engine fitted with them bad a
tendency to throw out sparks, which should be set off
against the other benefit said to be derived from
their use.

H. Groom, one of the plaintiffs, examined, said he
occupied a farm near Craven Arms on each side of the
railway. Had regularly seen sparks coming from the
engines, especially from express trains coming up the
incline of 1 in 120. He had actually seen cinders on
level crossings, and on the road adjoining the level
crossings. He had a fire in April, 1886, and another
in July, 1887, They broke out in the same stack-
yard. They were caused by sparks from locomotives.
The premises were the same as when he went there.
The buildings had been there over a century. The
stacks were in a Dutch barn.

Cross-examined.—The Dutch barn was there when he
took possession. The stack was 28 to 30 yards from the
railway, The insurance company wouldnot insure within
100 yards of a railway without an extra premium.
He paid 7s. 6d. per cent. extra premium. It was the
first claim he had made against defendants. He had
requested his landlord to put up a corrugated iron
barn since the fire. Fifty or 60 trains passed during
the day.

Re-examined.—The first fires were small and he
made no claim,

Charles Davis, examined, said he was a labourer at
Craven Arms. In October, 1890, he lived near
plaintifi’s farm. Had seen sparks coming from the
engines many different times, Had seen the hedge
set on fire after trains had gone by.

Albert Darbishire corroborated last witness.

Josiah M’Gregor said he was an engineer. He had 45
years’ experience, and had been12 years superintendent
of the British India Steam Navigation Company.
He bad superintended the construction of steamships.
He was Calcutta president of the Board of Engineers.
Had experience of boilers of locomotives. He went
to Swindon and examined the engine No. 815. There
was no_contrivance for the prevention of the emission
of sparks. It was possible to have such a contri~
vance. Spark-arresters, such as perforated dia~
phragms, were placed across the smoke-box. Some-
times there were perforated plates or wire netting.
Another arrangement was a conical wire cage stretch-
ing from the blast orifice towards the funnel. With
these contrivances the risk of the escape of sparks
was reduced. A large spark could not escape. A
spark could not be carried 30 yards if a spark-arrester
was,used. He had seen spark-arresters in use on the
Great Eastern Railway in this country, in India, and
in America. In America he had seen a cap ; in India
and on the Great Eastern Railway a perforated plate.
None of the contrivances in use by the defendants
was_a special prevention against the emission of
sparks. The object of the brick arch was to facili-
tate the combustion of coal, and had the effect of pro-
tecting the tube plate from the fierce heat of the
furnace. It insured the complete admixture of the
gases. It increased the suction through the %ubes.
It did not affect the question of the emission of
sparks to any appreciable extent. As to the
smoke deflector-plate, it was just above the hole
where fuel was pubt into the furnace. The object
was to direct the current of air on to the fuel.
If it was not there, there would be nothing to prevent
the air from going straight through the tubes. ~ It had
only an effect upon the emission of sparks in so far
as it facilitated combustion. The object of contracs-
ing the mouth of the tube was to obtain a more
equable distribution of the gases through the tube,
and, secondly, to preserve the:tube. It had no effect
upon the emission of sparks.

Cross-examined.—He never had charge of loco-
motive engines. He had never designed locomotive
engines. He had been back in England ten years.
The question of preventing sparks Thad engaged the
attention of locomotive engineers for some years. A
spark-arrestergrid was *75in. between the bars. Ifamesh
was used the diameter of the hole was about the same.
The question of sparks being driven out depended
upon the draught through the tubes. A spark-arrester
had a tendency to diminish the draught, and it would
be necessary to try to increase it. He had no
statistics as to fires where ,spark-arresters were used
and where they were not. Several companies that
used spark-arresters had ceased to use them. When
the engine was in steam the brick arch was at a
whiteheat. If all the coal could be burned there would
be no sparks. The object of the brick arch was to
bring the particles of coal in course of combustion
in contact with the white heat, and have them burned
up. To that extent it would prevent sparks from going
out into the tubes. Theobject of the deflector was to
circulate the gases below the brick arch. To the
extent that the deflector caused the gases to come in
contact with the brick arch it prevented sparks. This
engine had an improved furnace door with air holes
at the top. Ebbw Vale coal was used on this engine.
[Shown a bottle of small particles of coal.I'I The wit-
ness said that they represented what would be taken
out of the smoke-box every day.

Re-examined.—He had no doubt that it was better
to have the spark-arresters.

Mr. Druitt Halpin, examined, said he was a
member of the Institute of Civil Engineers. Had
a large experience of locomotive work. He had
designed the construction of locomotive engines. The
contrivanges in defendants’ engine were a means of
promoting combustion. They only had a very indirect
tendency to .arrest sparks, for, if the combustion was
complete, the danger from sparks would be minimized.
The brick arch created greater suction, He had
applied spark arresters, plain diaphrams or grids. He
had erected 110 conical spark arresters of :25in.
mesh. He did not know of spark arresters with *75in.
between the bars. The objection to spark arresters
was that they were supposed to reduce the blast.
That could be obviated by a little more expense in
fuel. When spark arresters were used they required a
little more cleaning. They cost about 30s. One
would last nine months. He saw the spark arresters
used in the Punjab, where houses were made of very
inflammable things, and yet there were no fires. The
Lancashire and Yorkshire, Great, Eastern, and North-
Eastern used spark arresters.

Cross-examined.—Had never had anything to do
with English railways. In India they fired with wood
on one part of the line and coal on the other. He
knew some people held the opinion that when spark
arresters were used the draught had to be increased. A
spark arrester could be made for 10s. He had never
designed a locomotive for this country. Perfect
combustion would get rid of sparks.

That was the plaintiff’s evidence.

The ATTORNEY-GENERAL, in opening the defend-
ants’ case, commented upon the extra premium charged
by the insurance office upon things within 100 yards
of railways. If railway companies used reasonably
ordinary means of preventing their enginesfromemitting
sparks they were not liable. The matter had been
before a Court of law 30 years ago upon the question
whether the company had to use spark arresters, and
the verdict had been for the defendants. As to the
question of contributory negligence, it was the duty
of every person not to put inflammable matter within
the risk irom sparks, which must necessarily come
out. The insurance company understood that and
charged an extra premium, The plaintiff had had two
fires within two years, and the insurance company,
suing in the name of their customer, must prove that
he was prudent in placing his stacks within 30 yards
of the railway. The engine was running with a light
train. The engine was fitted with a brick arch, the
object of which was that there should be a great heat
to consume all the small particles of coal and prevent
them going into the tubes. Millions of miles were
run each year. In the whole of that running there
were only seven fires in 1888, four in 1889, and eight
in 1890, the company only having spark arresters onatew
shunting engines. On the London and North-Western,
having 2,600 engines, only 34 had spark arresters.
Practical test had proved that the deflector and brick
arch were the best means to arrest sparks. He would
ask the jury to come to the cenclusion that the engine
was properly constructed, and the defendants were
not liable.

Mr. W. Deane, examined, said he was chief
locomotive engineer of the Great Western Railway.
For 27 years he had to do with the Great Western
engines. He knew the engine in question. The object
the of brick arch, which was made of fire-brick and
placed below the tubes, and became of white heat,
was to consume the particles of coal drivenup against
it. The deflector plate directed a current of air
under the brick arch. This current of air had a
tendency to bring down the air coming in through the
apertures under the fuel. There was a continuous
inlet of air from the top, which was necessary for
complete combustion. There were 239 tabes of 1 3-16in.
diameter inside. He knew spark arresters %in. to
5-16in. between the bars. They caused lessening of
draught, which had to be overcome by an increased
blast. The increase of blast would tend to throw out
more sparks. He thought there would probably be
more sparks with the spark arrester. The effect of
the expense was immaterial, as the engine expendi-
ture of the Great Western was £1,300,000 a year,
and the £300 extra for spark arresters was trifling.
He could not recommend spark arresters. Other
companies had spark arresters, and they were not now

putting them in. The Great Western had 2,029
engines. In 1888 31,400,000 miles were run ; in
1889, 33,000,000 ; in 1890, 34,400,000 miles. There

were only two claims for fires in each of those years.
They paid in 1889 nothing, and ia 1890 nothing, in
respect of fires -from sparks. That confirmed him in
bis opinion that they were doing as well as any other
company. A sharper blast had a tendency to stir up
the particles in the fire.

Cross-examined by Mr. MurPHY.—The appliances
were not entirely for the purpose of preventing sparks.
In the absence of the arrester anything that could

come through the tube would come out. Particles
thrown against the arrester would be broken up. It

wai} practically impossible for sparks to go 30 or 40
yards.

Mr. Joseph Tomlinson, president of the Institute of
Mechanical Engineers, had experience in constraction
of locomotives for 35 years on various English rail~
ways. The load of this engine was light, The engine
was fitted with the best appliances for preventing
sparks. He agreed with Mr. Deane, This was
infinitely superior to the spark arrester. 'The blast
wbould have to be increased,;which would tear the fire
about. .

Cross-examined.—He believed the Lancashire and
Yorkshire still constructed engines with spark
arresters.

Re-examined.—There were 66 per cent. of engines
in this country without spark arresters.

Samuel W. Johnston, examined, said he was chief
locomotive superintendent of the Midland Railway.
He had to consider the desirability of putting in the
spark arrester. He thought it was not prudent to put
them in.” He agreed with other witnesses. Out of
2,100 engines they had only five with spark arresters.
No question of economy entered into the question.
They should use them if they did any good.

Cross-examined.—The non-user did economize fuel.

Mr. Dugald Drummond said he had been chief
locomotive engineer of the Caledonian and North
British Railways. Had examined engine 815, He
agreed with evidence of previous witnesses. The spark
arresters increased the blast and disturbed the fuel.
The Great North of Scotland Railway had spark
arresters, and he advised them to remove them.

George Whale, examined, said he was assistant
locomotive superintendent of the North-Western Rail~
way. They had 2,621 engines. Twenty-four shunting
engines had spark arresters. These engines were used
in docks, and by the regulations of the docks they
were bound to put them in., The spark arrester
increased the blast and increased sparks.

This cloged the defendants’ case.

Counsel having addressed the jury,

MRr. JusTice MATHEW summed up and said,—The
action was practically between the insurance com-
pany, who had paid the loss, and the railway com-
pany. They were not to be influenced by the fact
that the action was by the insurance company. The
insurance company had a right to stand in the shoes
of the person who had suffered the loss. The jury were
in a position, without any question of prejudice, to
give their decision upon this important question. The
plaintiff had placed his stacks in a place where he
was entitled, and they were destroyed by a spark from
defendants’ engine. The law of the case was
narrowed to this, to quote the words of a very
learned Judge in the case of ‘¢ Dimmock v. the
North Staffordshire Railway Company >’ (4 F. and
F. 1,063), ¢ The company,in the construction of their
engines, are bound not only to employ all due care
and skill for the prevention of mischief arising to
the property of others by the emission of sparks, or
any other cause, but are bound to avail themselves
of all the discoveries which science has put within
their reach for that purpose provided they are such
as, under the circumstances, it is reasonable to
require the company to adopt. But if the dangers to
be avoided were insignificant, or not very likely to
occur, and the remedy suggested was very costly and
troublesome, or such as interfered materially with
the efficient working of the engine, you will say
whether it could reasonably be expected that the
company should adopt it. On the other hand, if the
risk was considerable, and the expense, or trouble, or
inconvenience of providing the remedy was not great
in proportion to the risk, then you would have to say
whether the company would reasonably be excused
from availing themselves of such remedy because it
might to some extent be attended with expense or
other disadvantage to themselves.’”” Before he'
approached the point of construction he would ask
them, was the plaintiff guilty of contributory negli-
gence ? He could not help saying that the evidence
on the purt the of defendants displaced that suggestion
against the plaintiff ; because, although so many
millions of mileswere run, there were very few claims
for fire. There was nothing to show that there was a
risk which a reasonable man ought not to have taken
in placing the stacks so near the railway. Was there
negligence on the part of the defendants PIf the defend=
ants had been able to work the engine as they had,
ought the jury to come to the conclusion that it was
defective in construction ? The plaintiff’s skilled
witnesses had no experience of the working of loco=
motives in this country. There was not a single
person of experience in locomotive works in this
country who had been called to say that the spark
arrester was necessary. They were used in times
past and were used by some {ines still, but experi-
enced men who had to consider the question said:
they had come to the conclusion that they were no
good, and that, by the appliances they had for arrest~
ing sparks, few sparks were emitted, so that engines
could travel millions of miles without causing fires
from sparks. Was there any reason to doubt the ex-
perienced gentlemen called for the defendants ? It
was then said, on behalf of the plaintiffs, that spark'
arresters were not used owing to expense. It wag'
proved as to their cost being trifling ; and did those
insignificant things operate to prevent their use ?
Bxperienced engineers had said that the construction
of this engine was the best to prevent sparks. He
thought the question he ought to put to them was
whether the engine was defective or not; and
whether the defendants took fair and reasonable pre-
cautions, under all the circumstances, to have the
engine properly constructed ? If so they would find
for the defendants. If they thought, upon taking
proper advice and consulting the right men, among
them Mr. Gregor and Mr. Halpin, in preference to
those efficient, skilful, and intelligent engineers
whose opinions the jury had heard, that the defendants
would have said that, without a spark arrester, the
engine was defective, and if the jury thought the
defendants could have got that advice and ought to
have acted upon and believed it to be sound and
reasonable, then the verdict ought to go for the
plaintiffs.

The jury, after 10 minutes’ deliberation, found for
the defendants.

Mr. Murphy, Q.C., Mr. Wightman-Wood, and Mr.
Harvey Murphy were for the plaintiff ; the Attorney-
General, Q.C., Mr. Asquith, Q.C., and Mr. Xnox
for the defendants.

(Séttings in Bankruptcy, before MR, JUSTICE
VAUGHAN WILLIAMS.)
IN RE HILL.

Mr. MACASKIE made an application yesterday in re<
spect of this case,which was on the list for to-day,that it
might stand over for the present, on the ground that
the solicitor for the applicant, and the applicant
himself, who was also the principal;witness in support
of the motion, were both ill, the latter being stated:
to be a victim to the prevailing epidemic.

MR. JusTIiCE VAUGHAN WILLIAMS asked what
evidence there was of the illness of the applicant.

Mr. MACASKIE said that he made the statement on
the instructions of his solicitor, but an affidavit could
be filed if necessary. i

MR. JUSTICE VAUGHAN WILLIAMS said that: an
affidavit was not necessary, but it would certainly be
better that some certificate should be produced.” At
the present time persons might very well be excused
if they fancied themselves somewhat more ill than
they really were. The case should not be taken to-
day in any event, and if a certificate was filed in due
course the case might stand over for a fortnight, ag
asked, without further application. Otherwise the
matter must be again mentioned to the Court.

PROBATE,DIVORCE,AND.ADMIRALTY DIVISION,
(Before the RIGHT HON. the PRESIDENT.)
DANNETT V. DANNETT.

Kate Marion Dannett, whose maiden name was
Vale, petitioned for the dissolution of her marriage
with Herbert A. Dannett on the ground of his adultery
and cruelty. The respondent denied the cruelty, and
pleaded that if there had been adultery and cruelty
both these matrimonial offences had been condoned.
Mr. Inderwick, Q.C., and Mr. H. Bargrave Deane
appeared for the petitioner ; the respondent conducted
his case in person.
The story told in this action was a curious oue.
Previously to April, 1885, the petitioner was staying
with some of her friends at Scarborough, she being a
young girl at the time. According to the statement of
her counsel, neither she nor her family know up to the
present time who the respondent really is, or what
were his antecedents ; but the petitioner said that
when she met him at Scarborough he had a yacht
there, and represented to her that he was a captain in
the Royal Navy, and had served in the Sultan, one of
the ships of Admiral Seymour’s fleet, when it bom-
barded Alexandria, and that he had been awarded a
medal with the other officers who had taken part in
that achievement. He showed that he was in posses-
sion of £700, and, thinking he was in a good position,
she accepted his offer of marriage. They were married
at King’s Norton Church, and there were two children
of the marriage, one of whom, a boy, is surviving.
Soon after they became man and wife he commenced
to use abusive and sometimes threatening language
towards her. On one occasion he told her he would
knock her head off. His bad language was followed
after a time by personal violence. In one instance he
pushed her and she fell, and remained for a time in-
sensible, and, in another, he took hold of her so
violently that she fainted. In 1889 gshe ascertained
that about March of that year he committed adultery
with a yomng woman. She separated from him, but
after an interval resumed cohabitation. He was,
however,- guilty of an act of violence on February 2,
1891, which caused her to finally leave him and insti~
tute her proceedings for a divorce.

The PRESIDENT told the respondent that he could
cross-examine the petitioner if he thought fit to do

50.

The respordent then commenced to address observa=
tions to his wife which were in the nature of a
speech.

The PRESIDENT, interrupting him, told him that in
addressing his wife ‘he must confine ‘himself to ques-
tions. When the proper time came he would be at
liberty to make such comments on her evidence, and
in support of his own case, as he might desire to put
before the Court.

The respondent then put a number of questions to
the petitioner, some of which the learned Judge
ruled to be irrelevant. The others were directed to
showing that the lady had had most of his money.

A maid-servant, who was also cross-examined by the
respondent, gave corroborative evidence of the cruelty.

Lillian Hatton swore that towards the end of 1889
she gave birth to a child, of which the respondent was
the father, and that on a bastardy summons he was
ordered to pay half-a-crown a week for the mainten=
ance of that child. |

The PRESIDENT told the respondent that he was at
liberty to go into the witness-box and give evidence
if he desired so to do.

The respondent, having been sworn, admitted the

adultery charged against him, but denied the cruelty.|
Both before and after his sevidence. he. addressed the;



